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LIABILITY OF MANUFACTURER TO ULTI- 
MATE CONSUMER ON THEORY OF FALSE 
REPRESENTATIONS. 


It is a general rule that the manufacturer 
of an article that is not inherently danger- 
ous owes no duty to persons with whom he 
has no contractual relations for injury or 
damage resulting from its negligent and 
improper preparation. This rule is an- 
nounced, among many cases on the subject, 
in Windram Manufacturing Company v. 
Boston Blacking Company, Mass., 131 N. 
E. 454, where it is further declared that the 
manufacturer of an article likely to cause 
injury may be liable to persons with whom 
he has no contractual relations on the 
ground of fraud, if he made misrepresenta- 
tions likely to mislead, or employed ar- 
tifice, or actively concealed defects, or 
used other means to throw such person off 
his guard. In respect to the question of 
fraud, this case follows a well recognized 
exception to the general rule first stated 
which imposes liability for fraudulent rep- 
resentations of the manufacturer upon 
which the ultimate consumer relies. 

In an action brought against an attorney 
by one who suffered loss on account of a 
wrong report as to the condition of title to 
property, but who had never employed the 
attorney who examined the title, the Su- 
preme Court of the United States in Sav- 
ings Bank v. Ward, 100 U. S. 195, 199, 
stated that neither fraud nor collusion was 
alleged or proved, and that the certificates 
of title were made by the attorney at the 
request of the applicant for the loan, with- 
out any knowledge on the part of the at- 
torney what use was to be made of the 
same or to whom they were to be presented. 
Accordingly it was held that the attorney 
was not liable to such third party. 

In Marsh v. Usk Hardware Company, 73 
Wash. 543, 132 Pac. 241, the rule of liabil- 





ity was applied as against the manufac- 
turer of a high explosive, who, in market- 
ing the same, gave to the public erroneous 
information as to its nature and the safe 
manner of its use; the liability being to one 
who purchased the explosive from a dealer, 
and who was injured by its use while fol- 
lowing the instructions. In this ease there 
was no contractual relations between the 
parties, and the Court declared that it was 
of little consequence whether they regard 
the giving of the information as technical 
deceit, or as negligence, assuming that it 
was the proximate cause of the injury. 
However, a high explosive is a thing that 
is intrinsically dangerous to human life. 


The same rule is applied in Peterson v. 
Standard Oil Company, 55 Oreg. 511, 106 
Pac. 337, where it appeared that the plain- 
tiff ordered kerosene oil that would stand 
an open fire test of 120 degrees Fahrenheit 
and was delivered a distillate that would 
stand a test of only 88 degrees, the distil- 
late being put up by the defendant and 
abeled to correspond in quality to the kind 
ordered. 

In Schubert v. Clark Company, 49 Minn. 
“31, 51 N. W. 1103, liability was fastened 
upon the manufacturer of a step ladder 
made of cross-grained and decayed lumber, 
so varnished and painted that the defects 
could not be discovered, thereby rendering 
it dangerous, to the employee of one who 
purchased it from the middleman and was 
injured in its use. 

In respect to the manufacturer of food 
for human consumption, it is held in Davis 
v. Van Camp Packing Company, Ia., 176 
N. W. 382, 77 A. L. R. 649, that such 
manufacturer must exercise the highest de- 
gree of care in the selection, preparation, 
cooking, canning, packing, and handling of 
his merchandise. The plaintiff in this case 
was a member of the family of one who 
purchased a can of pork and beans from a 
middleman, and it was alleged that he be- 
came sick from eating of the pork and 
beans. The petition alleged among other 
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things that the printed label on the can 
recited, that ‘‘the contents of this can are 
ready for the table, and can be served hot 
or cold.’’ This was followed by directions 
for preparation for serving hot. On one 
end of the can was stamped the word ‘‘san- 
itary.’’ The evidence showed, however, that 
this word was stamped by the manufac- 
turers of the can as their trademark, and 
applied to the can, rather than the con- 
tents. This was not known to the con- 
sumer, and the Court stated that the entire 
label would have a tendency to lull the 
purchaser into a sense of security. The 
trial Court directed a verdict in favor of 
the defendant, which was set aside by the 
Supreme Court and the cause remanded for 
a new trial. The Court held that there was 
an implied warranty of fitn. « which fol- 
lowed the purchase of the can by the con- 
Sumer, and that the manufacturer was 
liable to the person injured by eating the 
food for a breach of this warranty. 


In the Windram Manufacturing Com- 
pany case, supra, it is held that a mere fail- 
ure to disclose known facts does not amount 
to fraud, and is not the basis of an action 
for deceit, unless the parties stand in such 
relation to one another that one is under 
legal or equitable obligation to communi- 
cate the-facts to the other. This was an ac- 
tion to recover for damages due to losses 
caused by defective cement manufactured 
by the defendant and used by the plaintiff 
in his business of pasting linings to fabrics 
by means of machinery, and which injured 
the fabries on which it. was used. There 
was no allegation of misrepresentations 
made covering the cement, but it was al- 
leged that the defendant concealed the 
dangerous character of the cement by fail- 
ing to place some warning on the contain- 
er. This ease followed the general rule as 
to the nonliability of a manufacturer to 
persons with whom he has no contractual 
relation. 


In the case of Kuelling v. Roderick Lean 
Manufacturing Company, 183 N. Y. 78, 75 





N. E. 1098, 2 L. R. A. (N. 8.) 303, the 
manufacturer of a road roller, who willful- 
ly and fraudulently made it of defective 
materials which he concealed by putty and 
paint, was held liable for injuries caused 
thereby to one who put the roller to its 
intended use, although it had _ passed 
through the hands of wholesale and retail 
dealers so that there was no privity of con- 
tract between the manufacturer and the 
injured person. The Court declared that 
there were present not only fraudulent de- 
ceit and concealment, but what also amount- 
ed to an affirmative representation that the 
roller was sound, as the manufacturer, by 
so concealing the defeets that no weakness 
could be detected, must be held to have 
represented the roller to be in a perfectly 
marketable condition. 








POSSIBLE PARTNERSHIP LIABILITY 
UNDER THE BUSINESS TRUST? 


Of late years there has been a _ rapid 
growth in the use of the so-called ‘‘ Busi- 
ness Trust,’’ that is, a trust estate operat- 
ing in the field of commerce and trade and 
doing the work of the ordinary private 
business corporation. The business trust, 
as we know it, is either a testamentary 
trust, or a voluntary trust controlled by an 
instrument executed by trustees to whom 
there has been or will presently be trans- 
ferred the property or money to constitute 
the corpus of the trust. 

The business trust first came into its own 
in this country as a means of handling 
valuable real estate and particularly in 
Massachusetts. In that state we find a long 
line of well considered cases involving such 
use of the voluntary trust form of business 
organization. In that state also, and in 
Rhode Island as well, we find an early line 
of cases covering the operation of commer- 
cial businesses. under testamentary trusts. 
In Illinois, with the growth of capital and 
with the rise of property values, especially 


(1) A paper read before the Legal Club of Chi- 
cago. Reprinted from the Illinois Law Review. 
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in Chicago, we find an increasing use of 
the business trust, both under testamentary 
provisions and under trust agreements, but 
until comparatively recently this use has 
been limited and there are only two or three 
Illinois Supreme Court cases which bear 
directly on the subject. Many Chicago loop 
office buildings are operated by testa- 
mentary trustees; for example, the Conway 
Building owned by the Marshall Field Es- 
tate, the National City Bank Building 
owned by the Shepherd Brooks Estate, and 
the various Lehmann Estate buildings. 
Other loop buildings are held and operated 
by trustees under trust agreements, as, for 
example, until recently, the Masonic Tem- 
ple. Of late years, also, the trust form of 
organization has been made use of to cover 
the ownership and management of the 
many co-operatively owned apartment 
buildings on the North Side.? Also, we 
have in Chicago business trusts engaged in 
industrial pursuits, as, for example, the 
trust which controls the surface street car 
lines. 

The business trust under modern condi- 
tions is found to have certain advantages 
over the ordinary corporate form of doing 
business. These advantages are the con- 
venience, continuity, and flexibility of its 
management ; its right to do business in any 
state; its freedom, up to date, from in- 
quisitorial laws; and its present freedom 
from the many annoying forms of corpor- 
ate taxation. On the other hand, there are 
at the present time, certain very serious 
practical disadvantages in using this form 
of organization: ‘‘the employment of the 
voluntary business trust is comparatively 
new; attacks upon its validity in rew re- 
spects will probably still be made; rcgulat- 
ing legislation affecting it may reasonably 
be expected; the precise nature of the bene- 
ficiary’s interest is still undetermined; 
what rights the beneficiaries may have in 
addition to those essential to cestuis que 
af caiman, toh Sraee tesee oh argontannion ae tans 


necessary by the former Illinois statutory prohibi- 
tions against real estate corporations. 





trust are questions still to be decided”’ ;* 
but most important of all, the line of de- 
marcation between the domain of the busi- 
ness trust and that of the partnership is 
yet to be clearly drawn by the courts. It 
is the last named point which is the subject 
of this article. 

The first question to be considered, then, 
is whether or not the trust form for a busi- 
ness organization permits liability of the 
investors or shareholders to be limited. Are 
the beneficiaries, who voluntarily make 
themselves the recipients of the trust earn- 
ings and profits, free from liability for the 
indebtedness of the trust business, or are 
they individually liable for the whole of it 
as partners? 

The only basis for predication of part- 
nership liability upon the beneficiaries is 
the agency theory that he who accepts the 
income and profits arising from a business 
thereby ratifies all the acts of the manager 
of the business, and as he has had the bene- 
fits of the profits, so must he also suffer 
for the losses. But it is submitted that if 
ratification or non-ratifieation by the bene- 
ficiary has no legal effect upon the act of 
the manager, if the manager is in no sense 
the agent of the beneficiary, this doctrine is 
not applicable.* 

Now it is well settled that a trustee is not 
an agent. 

‘* An agent represents and acts for his 
principal, who may be a natural or an 
artificial person. A trustee may be de- 
fined, generally, as a person in whom 
some estate, interest, or power in or 
affecting property is vested for the 
benefit of another. When an agent con- 
tracts for his principal, the principal 
contracts and is bound, but the agent 
is not. When a trustee contracts as 
such, unless he is bound, no one is 
bound, for he has no principal.’”® 


(3) See Thompson “Business Trusts as Substi- 
tutes for Business Corporations’ 45. 

(4) See Sears ‘“‘Trust Estates as Business Com- 
panies’’ 10 

(5) Taylor v. Davis (1884) 110 U. S. 330, t Sup. 
Ct. 147. 
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The trustee is not an agent either of the 
cestuis que trustent or of the estate. He is 
the owner of the trust property and of the 
trust business. He is the principal, the 
master. Since, in relation to the property 
and the business in which it is employed, 
the trustee is the principal, upon no recog- 
nized theory of agency can the beneficiary 
be bound for the trustee’s obligations with 


respect to the trust business. This is true | 


if the trust organization in question is a 
true trust; if it is not a true trust, then 
the question of liability is an open one. Is 
there then a definite test by which we can 
ascertain whether or not the organization 
qualifies as a true trust? 


“If the instrument of trust under 
which the business is operated confers 
absolute and uncontrolled power upon 
the trustee with respect to the man- 
agement of the property given him, 
and the beneficiaries have only the 
rights that are implied because they 
are fundamental to the trust relation, 
that is, to call upon the trustee to ac- 
count, to have him removed for mis- 
conduct or negligence, to receive the 
ineome while the trust lasts and their 
share of the trust estate upon its 
termination, then plainly the arrange- 
ment is a pure trust—’”é 


and the beneficiaries or shareholders can- 
not by any extension of partnership or 
agency theory be held liable to creditors of 
the trust business. 

However, owing to the desire of investors 
to do business under a trust form of organi- 
zation with all its advantages and yet to 
maintain as much control over their busi- 
ness as possible, many business trust 
agreements have provided for certain rights 
in the beneficiaries beyond those funda- 
mentally inherent in cestuis que trustent ; 
for example, beneficiaries are given the 
right to hold meetings and fill vacancies 
among the trustees, to elect trustees peri- 
odieally, to remove trustees and choose 


(6) Thompson “Business Trusts” etc. 23. 





successors, to adopt amendments to the 
trust agreement, to direct or agree to a 
termination of the trust and to give various 
directions to the trustees as to the man- 
agement of the trust business. In the case 
of such instruments the question at once 
arises, ‘is the organization a true trust, or 
is it am agency or partnership arrange- 
ment? If it is the latter, then, of course, 
the beneficiaries are personally liable for 
the debts of the trust business. 

There are two cases on the subject in 
England, Smith v. Anderson,” and Cox v. 
Hickman,® which have settled the law in 
that country. In Smith v. Anderson, shares 
in a number of submarine telegraph com- 
panies were purchased by subscription and 
vested in trustees. The trusts were declared 
by deed between the trustees and a coven- 
antee on behalf of the beneficiaries. The 
ineome of the trust might with the consent 
of the beneficiaries be reinvested in subma- 
rine telegraph shares. Meetings of the 
beneficiaries might be held for the purpose 
of receiving reports from the trustees and 
of appointing new trustees to fill vacancies. 
Action was brought to have the trust 
wound up as being an illegal association be- 
cause, being an association of more than 
twenty persons formed for the purpose of 
carrying on « business having for its ob- 
ject the acquisition of gain, it was within 
the British Companies Act and had not 
been duly registered under that Act. 

e * * + 

In Smith v. Anderson, then, the court 
was of the opinion that the power to fill 
vacancies among the trustees at a meeting 
of the shareholders and the provision for 
ratification of the trustees’ investments by 
the beneficiaries did not give the bene- 
ficiaries sufficient control over the trustees 
to take the organization out of the realm 
of the true trust. 

In Cox v. Hickman, which was a House 
of Lords case, certain manufacturers who 
became financially embarrassed executed a 


(7) 15 Ch. Div. 247. 
(8) 8 H. L. C. 268. 
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deed to which they were parties of the first 
part, certain other creditors as trustees, 
parties of the second part, and all the oth- 
er creditors, parties of the third part. The 
deed assigned the property of the embar- 
rassed concern to the trustees and empow- 
ered the trustees to carry on the business, 
to divide the net income among the credit- 
ors pro rata, and also gave power to a ma- 
jority of the creditors assembled at a 
meeting to make rules for conducting the 
business or to put an end to it altogether. 
Certain of the trustees resigned, the other 
trustees who continued to carry on the 
business became indebted to the plaintiff 
and gave him bills of exchange accepted 
by themselves on behair of the trust busi- 
ness. On non-payment of the bills of ex- 
change the plaintiff sued two of the 
creditor beneficiaries on the theory that the 
beneficiaries were all partners in the busi- 
ness. On appeal to the House of Lords; it 
was held that there was no partnership and 
that the arrangement constituted a true 
trust. 

In Cox v. Hickman, then, the highest 
court in England was of the opinion that 
power in the beneficiaries to make rules for 
the conduct of the business by the trustees 
or to terminate the business altogether by 
a Majority vote was not a sufficient con- 
trol of the business by the beneficiaries to 
make the organization something other 
than a trust. 

In this country, our judges have not been 
willing to go as far as the English courts. 
The Massachusetts courts in particular 
have been very conservative in their deci- 
sions and tend to hold that very slight con- 
trol by the beneficiaries makes the business 
a partnership business. 

In Hussey v. Arnold,” decided in 1904, 
several persons formed an association for 
investment in real estate and the manage- 
ment thereof. The property was vested in 
trustees and the trust agreement declared 
that contracts entered into by the trustees 


(11) 185 Mass. 202. 





should provide against any personal liabil- 
ity on their part, and that the beneficiaries 
should not be liable for any of the trust 
indebtedness. Any of the trustees could be 
removed and a successor could be appoint- 
ed by vote of three-fourths in value of the 
shareholders, and they could also fill va- 
cancies among the trustees caused by death 
or resignation. Also, the trust could be 
terminated by a writing signed by three- 
fourths in value of the shareholders. The 
association became insolvent and a suit in 
equity was brought to wind up its affairs. 
This is the first well considered case in 


‘Massachusetts, and, although the validity 


of the trust was not directly in question, 
the court was not satisfied as to the exact 
status of the organization. 


In William v. Johnson,}* decided in 1911, 
a railroad company, wishing to dispose of 
some of its unused land, conveyed the land 
to trustees, who were authorized by the 
deed of trust to issue certificates of inter- 
est at a nominal par value of $100 per 
share, in order to develop this and other 
land acquired by the trustees, shareholders 
were not to have any legal title to the 
trust property itself and were not to have 
the right to call for a partition. The 
trustees were to have absolute control over 
the disposal of all the trust property and 
were given very complete and specific pow- 
ers. The trust was to continue until the 
expiration of twenty years from the death 
of the last survivor of certain named per- 
sons, unless three-fourths in value of the 
beneficiaries should appoint an earlier time 
for its termination by an instrument in 
writing duly signed and acknowledged. 
This right to terminate the business was 
the sole respect in which the beneficiaries 
had any control over the management of 
the trust business. 

The railroad company was the New 
York, New Haven & Hartford Railroad 
Company, and the lands were valuable 
lands located in Boston. The only shares 


(12) 208 Mass: 544. 
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issued were issued to the railway company. 
The court held that the scheme contem- 
plated a real estate business and a specu- 
lation that might continue a long time and 
become gigantic, and of which the railroad 
corporation was then the sole owner. The 
court said in holding the trust agreement 
invalid: 

“It needs no argument to show that 
ordinarily the proprietorship of such a 
business by the railroad company as a 
beneficiary is not within its corporate 
powers.”’ 

However, the court also argued that the 
trust instrument really created a partner- 
ship, saying: 

‘*Moreover, if other stock is issued by 
the trustees, as they have power to do, 
and other parties are brought into the 
enterprise and other lands are bought, 
the railroad corporation will be in a 
community of interest in the profits 
and losses and in all the activities of 
the business with other owners. It will 
be virtually if not technically in part- 
nership with them. It is familiar law 
that a corporation cannot enter into a 
partnership. ’’ 


In this case, the sole control of the bene- 
ficiaries over the trustees was the power 
to terminate the trust by a three-fourths 
vote, and in the English case of Cox v. 
Hickman this power was held not sufficient 
to make the proposed trust a partnership. 
It is contended that although the court may 
have been right in holding that the making 
of such a trust instrument by a railroad 
corporation was beyond its corporate pow- 
ers, nevertheless the court is wrong in say- 
ing that the railroad as a beneficiary un- 
der this trust was in a virtual if not a 
technical partnership with the other bene. 
ficiaries. 

The Massachusetts case most relied on by 
organizers of business trust is Williams v. 
Milton,* decided in 1913. The case came 
up on petition for the abatement of taxes 


(13) (215 Mass. 1. 





assessed against the plaintiffs as trustees of 
the Boston Personal Property Trust. The 
taxes were assessed on the theory that the 
property held under the trust was partner- 
ship property to be assessed in Boston 
where the partnership (if there were a 
partnership) had its place of business. 


The court first discussed the difference 
between a trust organization, which never- 
theless is a partnership because the bene- 
ficiaries are really the principals whose 
instructions are to be obeyed by their 
agents, the trustees, and a true trust or- 
ganization where the property is the prop- 
erty of the trustees, the beneficiaries hav- 
ing only the right to have the property 
managed by the trustees for their benefit 
and to share in the avails when the prop- 
erty is sold. The court then said: 


‘*This brings us to the question of the 
character of the Boston Personal Prop- 
erty Trust. It is plain that it is a trust 
and not a partnership. By the terms of 
the indenture of trust, the property 
contributed by the certificate holders, 
or that bought with money contributed 
by them, was to be held by the 
trustees in trust to pay the income to 
the holders of the certificates, and on 
the termination of the trust to divide 
the trust funds or the proceeds 
thereof among them. The ceertifi- 
eate holders are throughout called 
‘‘eestuis que trustent.’’ The certifi- 
eate holders, or ‘‘cestuis que trustent’’ 
are in no way associated together, nor 
is there any provision in the indenture 
of trust for any meeting to be held by 
them. The only act which (under the 
trust indenture) they ean do is to con- 
sent to an alteration or amendment of 
the trust created by the indenture or 
to a termination of it before the time 
fixed in the deed. But they cannot 
foree the trustees to make such alter- 
ations, amendment or termination. It is 
for the trustees to decide whether they 
will do any one of these things. All 
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that the certificate holders, or cestuis 
que trustent, can do is to give or with- 
hold their consent to the trustees tak- 
ing such action. And the giving or 
withholding of consent by the cestuis 
que trust is not to be had in a meet- 
ing, but it is to be given by them in- 
dividually. As we have said, no meet- 
ing of the cestuis que trust for that or 
any other purpose is provided for in 
the trust indenture. The certificate 
holders or ‘‘cestuis que trustent’ as’ 
they are called in the trust deed, have 
a common interest in precisely the 
same sense that the members of a class 
of life tenants (among whom the in- 
come of a trust fund is to be dis- 
tributed) have a common interest, but 
they are not socii. The sole right of the 
cestuis que trust is to have the prop- 
erty administered in their interest by 
the trustees, who are the masters, to 
receive income while the trust lasts, 
and their share of corpus when the 
trust comes to an end.’’ 


The basis of the decision in Williams v. 
Milton is, of course, the lack of control by 
the beneficiaries. However, the court 
seems to think that it was important that 
the little control which they could exercise 
in consenting to an amendment to or a 
termination of the trust was not to be ex- 
ereised at a meeting but individually. It 
is difficult to perceive why the court at- 
tributed this importance to a meeting. 


In Frost v. Thompson,!* a later Massa- 
chusetts case, decided in 1914, certain 
creditors sued on a note signed by the 
treasurer of the business trust, the Buena 
Vista Fruit Company. The original de- 
fendants were the trustees. Later, all the 
beneficiaries under the trust were made 
parties defendant and a deree sought 
against them individually on the theory 
that the business was a partnership busi- 
ness, 

(14) 106 N. EB. 1009. 





The court said: 


‘‘A declaration of trust or other in- 
strument providing for the holding of 
property by trustees for the benefit of 
the owners of assignable certificates 
representing the beneficial interest in 
the property may create a trust or it 
may create a partnership. Whether it 
is the one or the other depends upon 
the way in which the trustees are to 
conduct the affairs committed to their 
charge. If they act as principals and 
are free from the control of the cer- 
tifieate holders, a trust is created; but 
if they are subject to the control of 
the certificate holders, it is a partner- 
ship. That was explained at length in 
Williams v. Milton, 102 WW. E. 355. 

‘‘Tested by the principles there laid 
down, this organization is a partner- 
ship and not a trust. It is a volun- 
tary association, organized under two 
instruments, one called a ‘‘declaration 
of trust’’ and the other, ‘‘by-laws.’’ 
These two instruments provide that 
the shareholders representing two- 
thirds in value of the outstanding 
shares have power to remove either or 
all of the trustees at any time, and to 
appoint others to fill vacancies, to ter- 
minate the trust at any time earlier 
than that limited for its duration in 
the declaration of trust, and to termi- 
nate it by requiring conveyance of the 
property to other trustees upon new 
trusts or to a corporation. A majority 
of the stockholders at any time by vote 
may amend the declaration of trust. 
Also the by-laws may be ‘‘altered, 
amended or repealed’’ by vote of the 
majority of the shareholders ‘‘at any 
annual or special meeting of the 
shareholders.’’ These provisions dem- 
onstrate that this association is a part- 
nership and not a trust.”’ 


It is difficult to conceive how partners 


in a small partnership business could have 
more absolute control of their own busi- 
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ness than was here given to the _ bene- 
fieiaries under the terms of the supposed 
trust agreement, and the case illustrates 
the extent to which some of the earlier trust 
instruments have gone in attempting to 
keep the control of the business in the 
hands of the investors. 

In Dana v. The Treasurer,!® a still later 
Massachusetts case, decided in 1917, the 
question was whether an interest in a real 
estate trust, the property of which was lo- 
cated outside of Massachusetts, was sub- 
jeet to a succession tax in Massachusetts. 
The court said: 


‘The declaration of trust provides 
for meetings of shareholders, and that 
at those meetings the shareholders 
shall have power to elect the trustees 
and to alter and amend the declaration 
of trust. There is also a provision in it 
whereby the time for winding up its 
affairs can be shortened or extended 
by the shareholders at the sharehold- 
ers’ meetings. 

‘*This declaration of trust created a 
partnership. It is well within the dis- 
tinction ‘between trusts stated at 
length in Williams v. Milton, where the 
eases are collected.’’ 


Here again we find the court relying 
upon Williams v. Milton and the tests 
which are set up in that case. But before 
we leave the Masachusetts decisions, it is 


interesting to note that the House of Lords 


ease of Cox v. Hickman upheld a trust 
which could not possibly have withstood 
the test of Williams v. Milton. Remember 
that in Cox v. Hickman the beneficiaries 
had power to hold meetings and to adopt 
rules for the conduct of the business or to 
terminate the business altogether. 
However, when we pass from Massa- 
chusetts to some of the other states, we find 
the courts more apt to follow the liberal 
views of the English cases rather than the 
Massachusetts decisions. For example, in 
Rhode Island Hospital Trust Co. v. Cope- 


(15) 116 N. E. 941, 








land,1® decided in 1916, the trust instru- 
ment provided that shares were to be is- 
sued ealled ‘‘preferred and common 
shares’’ of the par value of $100 each. The 
trustees were to sell the shares at public 
or private sales to an amount not to exceed 
in the aggregate $200,000. The owners of 
the shares were given power to vote at 
meetings, at which meetings they’ could 
consider the reports of the trustees and ap- 
point new trustees to fill vacancies. The 
trust agreement could be amended by a 
two-thirds vote of the shareholders with the 
consent of the trustees, and also the share- 
holders alone by a like vote could terminate 
the trust. 

The suit came up on a bill by certain 
trustees of a testamentary trust, who held 
shares in the business trust in question, 
asking for the instructions of the court 
as to whether they were authorized in their 
fiduciary capacity to hold the shares of 
said business trust and whether or not their 
estate as a shareholder was personally 
liable for the indebtedness of the business 
trust. The court ignored the Massachusetts 
eaves entirely and quoted the English cases 
v. Cox v. Hickman and Smith v. Ander- 
“« relying upon them in holding that the 

eganization was a true trust and that 
there was no partnership liability. Notice 
in this ease, the shareholders had the right 
to amend the trust instrument with the 
consent of the trustees only, but that they 
had the unqualified right to terminate the 
trust. Under the test of Williams v. Milton 
this would have been sufficient to make the 
organization a partnership. 

We find our first Illinois case on the 
subject in Hart v. Seymour,!” decided in 
1893. In this case some twenty-eight indi- 
viduals formed an association, evidencing 
the form of their organization, the nature 
of their business enterprise, and their re- 
spective rights, duties and obligations by a 
trust agreement executed by all of the as- 
sociates. Their property, real estate, was 


(16) 39 R. L. 193. 
(17) 147 Til. 598. 
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vested in three ‘trustees. ‘The instrument 
provided that’by a two-thirds vote of the 
shareholders the trustees might be re- 
moved and vacancies, however caused, 
might be filled. Also the shareholders were 
given power at any general’ meeting to give 
directions concerning the capital and prop- 


erty of the association and the management. 


and disposition thereof, provided such di- 
rections were consistent with the terms of 
the trust agreement and were assented to 
by a majority in interest of all the share- 
holders. It was contended’ in the suit that 
the trust agreement was invalid and that 
the legal title to the land in controversy 
was in the shareholders. The court said: 


‘<The association not being ineorpor- 
ated was in.contemplation of law a 
mere ¢co-partnership composed of the 
several associates who executed and 
thereby became parties to the trust 
agreement. The grantees in the deeds 
therefore, if they took the land in 
trust, took it in trust for their firm 
composed of ascertained partners, all 
capable of being beneficiaries of the _ 
trust, . . . . but we are noi_ 
prepared to yield our assent to the 
view that in determining the equitable | 
rights of the parties, the trust agree-_ 
ment is not to be taken into account. 
By that agreement, the association em- 
barked in the business of buying, im- 
proving, developing and selling subur- 
ban property in or near the City of 
Chicago, and with a view of having 
that business carried on with greater 
efficiency and convenience, three of 
their number were appointed trustees, 
to take and hold the title of the land 
purchased and have general control of 
the affairs and business of the associa- 
tion. . It follows necessarily 
that the equitable rights of the parties 
to the land must be determined by the 
provisions of the agreement. The na- 
ture of the trust in accordance with 
which the trustees took title is to be 


ley 











|} 


determined by the trust agreement and 

by that alone.’’ g 

The case then turned upon whether the 
trust was invalid as containing a restraint 
upon alienation. The court held that there 
was no restraint and that the trust was 
valid. This ease was decided before the 
Massachusetts cases which recite the vari- 
ous tests to use in ascertaining whether the 
agreement creates a trust or a partnership. 
A majority of the shareholders could re- 
move the trustees and also could give di- 
rections for the management of the busi- 
ness, provided only that their directions 
were consistent with the trust instrument. 
If the court were to consider the same case 
today and argument were made against the 
validity of the trust because of the almost 
complete control by the shareholders, it is 
conceivable that the court might reach a 
different conclusion. 

In Holmes v. MeDonald,!* decided in 
1907, certain individuals entered into an 
agreement for the organization of a society 
\for savings, of which any person might be- 
‘come a member by signing the agreement. 


‘!;The agreement provided that the society 
,|should be under the immediate control of 
io*!|the board of trustees and that each mem- 
' |ber should be bound by the agreement and 


‘should not possess any right enforcible 
other than in conformance herewith. 

\ This is the first Illinois case dealing with 
a business trust engaged in other than real 
estate business. The organization was a 
commercial trust carrying on a_ banking 
‘business. The beneficiaries had no control 
of any kind over the trustees and, although 
this point was not argued, the court proper- 
ly held that the organization was a true 
trust. 

In Dieus v. Scherer,!® decided in 1917, 
several beneficiaries subscribed various 
sums towards the purchase of certain lots, 
title to which was taken by trustees. All 
‘the contributors executed a declaration of 
trust by which it was agreed that the 


(18) 226 Ill. 169. 
(19) 277 Il. 168. 
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parties should have interests in the prop- 
erty in proportion to the amounts con- 
tributed by them for the purchase. The 
trustees were to subdivide and sell the land 
and after paying expenses divide the bal- 
ance of the proceeds of sale among the con- 
tributors. The contributors apparently had 
no control of any kind over the trustees. 
The court, without any discussion of the 
terms of the trust instrument, held that it 
created a ‘‘joint venture’’ by which the in- 
terests in the realty partook of the nature 
of personalty. 

Although the question as to whether the 
arrangement was a trust or a partnership 
was not squarely an issue, it is interesting 
to note the court’s use of the term ‘‘ joint 
venture. ”’ 

These three cases are the only Illinois Su- 
preme Court cases directly on the subject 
and in none of them is the question of the 
validity of the trust considered from the 
point of view of control of the trustees b: 
the beneficiaries. When the first case doe: 
go up on this question, will our Supreme 
Court follow the Massachusetts or the Eng- 
lish view? One would be inclined to think 
that it will come closer to following Wil- 
liam v. Milton than Cox v. Hickman. 

When we turn to the federal reports, 
we find several well considered cases. In 
re Associated Trust,?° decided in 1914, in 
the District of Massachusetts, the ease 
turned upon the question as to whether the 
trust were an unincorporated company, 
and, if not, whether the trustees as such 
were subject to adjudication in bankruptey 
under the Bankruptey Act. 

The Court said: 


‘*The respondent is a Massachusetts 
real estate trust, a form of business 
organization which is not uncommon in 
that state and is very uncommon else- 
where. Its character is to be deter- 
mined by the laws of Massachusetts, 
where it is located. The legal character 
of trusts resembling the respondent 


(20) 222 Fed. 1012. 





has several times arisen in the Massa- 
chusetts courts, generally upon ques- 
tions of taxation, and the court has 
been called upon to decide whether 
they were to be taxed as partnerships, 
or as ordinary trusts. 

‘‘In some cases, such organizations 
have been held to be partnerships and 
in others to be strictly trusts. The dis- 
tinction between the two turns upon 
the provisions of the trust agreement 
or declaration. In cases where, by the 
declaration of the trust, the sharehold- 
ers are given substantial control of the 
trust property, the trust is held to be 
a partnership; in cases where the 
shareholders have no such control, the 
trust is held, for that purpose of tax- 
ation, to be of the same sort as the 
usual testamentary trust, and not to be 
a partnership. 

‘‘No middle ground is found in the 
Massachusetts decisions. The respond- 
ent therefore contends that it is either 
a strict trust having no separate entity 
which can be adjudicated or that it is 
a partnership, and that in neither case 
ean a decree of adjudication be made 
upon this petition. 

‘‘The character of the respondent is 
to be gathered from the trust deed. 
Under it, the trustee declared that he 
would take and hold in trust money 
paid to him by other persons to the 
amount of $1,000,000, for which he 
would issue transferable certificates 
having a face value of $100, entitled to 
interest, and to participate in surplus 
earnings. The trustee is given very 
broad powers as to the management of 
the property in which the trust funds 
are invested, with the right to deter- 
mine what part of the income shall be 
divided and what part shall be _ re- 
tained as surplus. He has no power to 
bind any of the certificate holders; 
and they have no power to interfere 
directly in the management of the 
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property, and no title to it. Up to this 
point, there would seem to be nothing 
in the organization differentiating it 
under the Massachusetts decisions from 
what may be called an ordinary trust ; 
that is, the beneficiaries, cestuis, or 
certificate holders (whichever they 
may be called), have no interest in the 
trust property and no right of joint 
action for control of it. They are in 
substance like beneficiaries in a trust 
under a will. There is no organization 
having a distinct entity apart from the 
trustee. 

‘*But the declaration of trust also 
provides that, if the trustee resigns, 
the certificate holders may at a meet- 
ing called for the purpose, elect a new 
trustee; and. that the certificate hold- 
ers by a three-quarters vote of the 
outstanding shareholders may deter- 
mine the trust, increase the number of 
shares and amend the declaration of 
trust. 

‘‘It thus appears: (1) that the re- 
spondent has a capital contributed by 
the certificate holders; (2) that the fu- 
ture managers are to be chosen by the 
certificate holders; (3) that the char- 
acter, scope, and size of the enterprise 
may be changed by the certificate 
holders, and that it may be determined 
by them; (4) that these rights and 
powers are given to the certificate 
holders in the instrument by which 
the associated trust is constituted. 

‘*The absolute powers of termination 
and amendment give the certificate 
holders, it seems to me, the ultimate 
control of the business of the trust 
whenever they choose to take the pow- 
er into their hands. They have not yet 
done so; but the character of the or- 
ganization is to be gauged rather by 
the powers of the certificate holders 
than by the extent to which those 
powers have as yet been exercised. 
The analogy between the respondent 





organization and the corporation is ap- 
parent. The certificate holders clearly 
possess many of the most characteris- 
tie powers of stockholders. If the ex- 
pression ‘‘uninecorporated companies’’ 
in the Bankruptey Act does not des- 
eribe such an organization as the re- 
spondent, it is difficult to see what 
meaning can be given to those words. 
To hold the respondent a partnership 
within the Bankruptcy Act would lead 
to results never contemplated by any- 
body, and would impose upon the cer- 
tifieate holders obligations which 
neither they nor the creditors of the 
trust supposed existed. It would be a 
very unjust result. To hold the re- 
spondent is not an association and is 
nothing more than a strict trust, is al- 
most as far from the fact as to hold it 
to be a partnership. The certificate 
holders voluntarily united into a busi- 
ness organization in which they invest- 
ed their money under a contract by 
which they acquired certain individual 
rights against the trustees, and certain 
other rights to be exercised by joint 
action of all the certificate holders. 
‘‘Unineorporated company’’ seems to 
me exactly to deseribe what the re- 
spondent is.’’ p 


However, in the Associated Trust case, 
after setting out very clearly the Massa- 
chusetts tests and holding that in the case 
at bar the beneficiaries’ control made the 
organization not a true trust, the court 
begged the question by saying that to hold 
it a partnership would be very unjust and 
that therefore it was ‘‘an unincorporated 
company’’ and liable as such to be ad- 
judicated a bankrupt. Note that in this 
ease the court said the question turned 
upon whether the beneficiaries had ‘‘sub- 
stantial’’ control, but it does not illustrate 
what it means by ‘‘substantial.’’ 

In Simson v. Klipstein,”? decided in 1920 
in the District of New Jersey, the court 

(21) 262 Fed, 823. 
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reasoned that power in the beenficiaries to 
amend the trust agreement without the 
trustees joining in the action was sufficient 
to make the organization a partnership. In 
this case two individuals entered into a 
trust agreement establishing a proposed 





business trust under the name Midvale 
Chemical Works and constituting them- 
selves the trustees thereof. The court said: 


** Whether or not an association is a 
trust or partnership depends upon the 
instrument creating it. Real estate 
trusts, such as this claims to be, have 
arisen principally in Massachusetts. 
Upon a careful examination of the 
Articles of Association of the Midvale 
Chemical Works and of the cases bear- 
ing upon this question, I am of the 
opinion that the Midvale Chemical 
Works is a partnership. The test is 
the power of control of the manage- 
ment of the association. If the certifi- 
eate holders have the power of control, 
the association is a partnership ; if they 
have not, and the power of control is in 
the trustees, it is a trust. 

**Tt is not necessary that the power of 
control should be actually exercised for 
the partnership to exist. It is suffi- 
cient if the power is given, though 
never exercised. 

‘*Power of control in the case at bar 
is given to the certificate holders in the 
articles of association. A meeting may 
be called at any time, and the certifi- 
cate holders may amend any and all of 
the articles of the association. 

‘* Also in article XI it is provided that 
‘*the trustees shall have the power to 
contract and carry on in the name of 
and for the association any business 
which could be lawfully conducted or 
earried on by any individual, and, in 
the conduct of such business, may use 
and invest any funds of the associa- 
tion and shall have full general pow- 
er and authority to buy, sell, pledge, 





mortgage, grant, convey, and exchange 


property of every description, real, 
personal or mixed,’’ ete. 

‘*Suppose at one of their meetings 
provided for in article XI, the certifi- 
eate holders should pass a resolution 
amending article XI, line 1, by strik- 
ing out the word ‘‘Trustees’’ and sub- 
stituting in lieu thereof the words 
‘‘Certificate holders,’’ the trustees 
would be practically stripped of their 
control and operation of the enter- 
prise. 

‘Tn article X XI, it is provided that: 
‘‘The trust here created shall termi- 
nate at the expiration of 21 years after 
the death of the last survivor of the 
above named trustees,’’ ete. 

‘*Tf in any of their said meetings the 
certificate holders should pass a reso- 
lution amending the said article, so 
that the trust should terminate forth- 
with, the trustees would be powerless 
and the trust would come to an end. 
The trustees have no vote in such 
matters, nor have they, so far as the 
facts before me disclose, any capital 
of their own in the enterprise to pro- 
tect. It is evident that the power of 
control of the management is in the 
certificate holders, and may at any 
time be exercised by them notwith- 
standing any opposition the trustees 
might offer. The certificate holders 
are associated together by the terms of 
the creative instrument. The associa- 
tion is therefore a partnership and not 
a trust.”’ 


The only case in which the question of 
the control of the trustees by the bene- 
ficiaries as affecting the validity of the 
modern business trust has been passed on 
directly by the Supreme Court of the 
United States is Crocker et al. v. Malley, 
72 decided in 1919. 

An income tax was assessed to the plain- 
tiffs as a joint stock association under the 
Income Tax Act of 1913, and was levied in 

(22) 39 Sup. Ct. Rep. 270. 
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respect to dividends received from a cor- 
poration that itself was taxable upon its 
net income. The court said: 


‘*The plaintiffs say that they were not 
an association but simply trustees and 
subject only to the duties imposed up- 
on fiduciaries. . . . By the dee- 
laration of the trust, the plaintiffs de- 
elared that they held the real estate 
and all other property at any time re- 
ceived by them thereunder, subject to 
the provisions thereof, ‘‘for the bene- 
fit of the cestuis que trust (who shall 
be trust beneficiaries only, without 
partnership, associate or other rela- 
tion whatever inter sese),””> . . . . 
A provision was made for the com- 
pensation of the trustees not exceeding 
one per cent of the gross income unless 
with the written consent of a majority 
interest of the cestuis que trust. A 
similar consent was required for the 
filling of a vacancy among the trustees, 
and for a modification of the terms of 
the trust. In no other matter had the 
beneficiaries any control. 

‘*The declaration of the trust on its 
face is an ordinary real estate trust of 
the kind familiar in Massachusetts, 

There can be little doubt 
that in Massachusetts this arrangement 
would be held to create a trust and 
nothing more. ‘The certificate holders 
are in no way associated together nor 
is there any provision in the instru- 
ment for any meeting to be held by 
them. The only act which (under the 
declaration of the trust) they can do is 
to consent to an alteration of the 
trust’ and to the other matters that 
we have mentioned. They are con- 
fined to giving or withholding assent, 
and the giving or withholding it ‘is 
not to be had in a meeting, but is to 
be given by them individually.’ ‘The 
sole right of the cestuis que trust is to 
have the property administered in 
their interest by the trustees who are 





the masters, to receive income while 
the trust lasts and their share of the 
corpus when the trust comes to an 
end’: Williams v. Wilton, 215 Mass. 1. 

‘‘The question is whether a different 
view is required by the terms of the 
present act. As by the act trustees and 
associates acting in a fiduciary capaci- 
ty have the exemption that individual 
stockholders have from taxation upon 
dividends of a corporation that itself 
pays an income tax, and as the plain- 
tiffs are undeniably trustees, if they 
are to be subjected to a double liabil- 
ity, the language of the statute must 
make the intention clear. The re- 
quirement of the act is that the normal 
tax thereinbefore imposed upon indi- 
viduals shall be paid upon the entire 
net income accruing from all sources 
during the preceding year to ‘every 
corporation, joint stock company or as- 
sociation, and every insurance com- 
pany organized in the United States, 
no matter how created or organized, 
not including partnerships.’ The trust 
that has been described would not fall 
under any familiar conception of a 
joint stock association, whether formed 
under a statute or not. If we assume 
that the words ‘no matter how ere- 
ated or organized’ apply to ‘associa- 
tion’ and not only to ‘insurance com- 
pany,’ still it would be a wide de- 
parture from normal usage to call the 
beneficiaries here a joint stock associa- 
tion when they are admitted not to be 
partners in any sense and when they 
have no joint control or interest and 
no control over the fund. On the oth- 
er hand, the trustees by themselves 
cannot be a joint association within the 
meaning of the act unless all trustees 
in the act is to be made meaningless. 
We perceive no ground for grouping 
the two—beneficiaries and trustees— 
together, in order to turn them into an 
association, by uniting their contrast- 
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ed functions and powers, although they 
are in no proper sense associated. It 
seems to be an unnatural perversion of 
_@ well-known institution of the law.’’ 


Here, then, we have the highest court in 
the land upholding the validity of a mod- 
ern business trust, but in a case where the 
beneficiaries control only to the extent 
that their consent must be had to an in- 
crease of the trustees’ compensation, to the 
filling of a vacancy among the trustees and 
to a modification of the trust instrument. 

To summarize the decisions which have 
been quoted, the inquiry in every case 
should be, who are the owners and masters 
of the property and of the business in 
which it is employed. If the trustees are 
the masters, then they are the principals, 
the arrangement is a pure trust and the 
beneficiaries can have no partnership lia- 
bility. If the holders of the beneficial in- 
terests are the masters, then they are the 
principals, and the trustees, so called, are 
mere agents. If the holders of the bene- 
ficial interests are the principals and the 
trustees their agents, then, of course, the 
holders of the beneficial interests must be 
personally liable as partners for the in- 
debtedness of their business. 

The best test we have so far as to who 
are the owners of the business, the trustees 
or the holders of the beneficial interests, 
is set out in Williams v. Milton. Never- 
theless, this test is a very unsatisfactory 
one. The court in that case said that if the 
cestuis are to be associated through meet- 
ings and have powers sufficient in extent 
to make them the masters over the trustees, 
the arrangement is not a trust but a part- 
nership. This definition is not sufficiently 
specific to enable us to know just what de- 
gree of association and what degree of 
power make the beneficiaries the masters. 
In that very Massachusetts case, the share- 
holders had a certain control, in that their 
consent was required for an amendment of 
the trust instrument and for a termination 
of the trust before the time fixed in the 





deed. It was held that these were not rights 
sufficient in extent to convert the trustees 
into agents. On the other hand, in the same 
ease the court indicated that should the al- 
leged trust instrument reserve to the bene- 
ficial owners the right to elect the trustees 
annually or the right to hold meetings, re- 
move trustees, give instructions to the 
trustees, amend the. declaration of trust 
and direct the trustees to terminate the 
trust, then the arrangement would be con- 
sidered a partnership. 

However, if power to control the trustees 
is alone to be the absolute test, then what 
shall the decision be when certain of the 
cestuis que trust are the trustees and own 
perhaps a majority of the beneficial inter- 
ests.?3 

Until more general consideration shall 
have been given to the whole question by 
the courts, and it can be said that there is 
a preponderance of authority on all points, 
the only absolutely safe course to pursue in 
Illinois in drafting the instrument under 
which the business trust is to be organized 
is to make certain that the beneficiaries are 
not given associate relation, or any rights 
beyond those which the law recognizes’ as 
inherent in cestuis que trustent. In the 
present condition of the law it is certainly 
dangerous for the trust instrument to pro- 
vide for any legal effect to arise out of any 
action taken by the holders of the bene- 
ficial interests. (24) To be absolutely on 
the safe side, the instrument must provide 
that the beneficiaries shall have nothing 
more than a common interest in the profits 
of the business, and that by no interpreta- 
tion of any of the trust provisions can they 
be held to have power, alone, without the 
trustees, to take an action binding upon the 
trustees or the trust property. 

If one is of the opinion that the Illinois 
Supreme Court would agree with the de- 
cision of the United States Supreme Court 


(23) See “A Survey of the Business ‘i'rust,"’ by 
Frederick A. Thulin in the January, 1922, number 
of the Illinois Law Review. 

(24) See Sears on “Trust Estates,”’ np. 172. 
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in Crocker v. Malley or with the Massa- 
chusetts Supreme Court in Williams v. 
Milton, then it would be safe to let the 
trust instrument provide for control by the 
beneficiaries to the extent that their con- 
sent shall be required to the filling of a 
vacancy among the trustees or to the mak- 
ing of an amendment to the trust agree- 
ment, but this consent should be given in- 
dividually and not at a meeting of the 
beneficiaries. 
Noste B. JupAu. 
Chieago, II. 








PRINCIPAL AND AGENT—ADMISSIBLE 
DECLARATIONS. 





AMERICAN CAST IRON PIPE CO. v. 
BIRMINGHAM TAILORING CO. 





91 So. 484. 





Supreme Court of Alabama. 
October 27, 1921. 





Evidence of the acts or declarations of an 
asserted agent is admissible, where there is 
other testimony tending to show the fact of 
agency. 





Appeal from Circuit Court, Jefferson County; 
C. B. Smith, Judge. 

Action by the Birmingham Tailoring Com- 
pany against the American Cast Iron Pipe 
Company upon an assignment of wages. Judg- 
ment for the plaintiff, and the defendant ap- 
peals. Transferred from Court of Appeals 
under section 6, p. 449, Acts 1911. Affirmed. 

Upon request of counsel for the defendant, 
the trial court found the following to be the 
fact: That one Jim Sadler was indebted to 
plaintiff in the sum of $5.50, balance due on 
elothing purchased from plaintiff on 5th day 
of June, 1915; that at the time of the said 
purchase he executed to plaintiff a certain as- 
signment of his ‘wages due him by defendant 
in the amount of the indebtedness owing by 
Sadler to plaintiff which assignment contained 
an order to defendant to pay plaintiff said 
amount; that subsequently thereto, on or about 
the 12th day of June, 1915, plaintiff’s agent, 
carried said assignment to defendant’s agent, 
who was behind a counter or window in the 
office of defendant at defendant’s place of busi- 
ness in the city of Birmingham, Ala., and who 





at that time was engaged in making up pay 
envelopes; plaintiff’s agent, who gave the said 
assignment and order to defendant’s agent had 
seen the said agent of defendant above referred 
to in said office on other occasions, and had 
given him other assignments on other and 
prior occasions which had been received by 
said agent, and later the parties giving said 
assignment had gone to plaintiff and gotten 
said assignments released; that on this oc- 
casion plaintiff's agent handed the assignment 
and order executed by Jim Sadler to said 
agent or cashier of defendant; that defendant’s 
agent took the said assignment and order 
executed by Jim Sadler, and after looking at 
it, turned to the books of the defendant con- 
pany, and, after looking on said books, said 
to plaintiff’s agent, ‘Well, it’s here,” that there- 
upon the plaintiff’s agent left, and defendant’s 
agent retained in his possession said assign- 
ment; that some time afterwards defendant 
failed and refused to pay the said amount set 
forth in said assignment and order to plain- 
tiff; that the defendant was at the time of the 
presentation of said assignment indebted to 
the said Jim Sadler in a greater sum than the 
said sum stated in said assignment, which 
said sum, nor any part thereof, has been paid 
by defendant to the plaintiff since the delivery 
to the defendant of said assignment; that the 
said agent of defendant to whom said assign- 
ment was given by plaintiff's agent was the 
duly authorized agent of defendant; that he 
accepted said assignment and agreed to the 
transfer on behalf of defendant and that 
in doing so he was acting within the line 
and scope of his employment by defendant. 


McCLELLAN, J. This is the second appeal 
in this case, the former review by the Court 
of Appeals being reported in 16 Ala. App. 583, 
80 South. 157. The reversal was then pre- 
dicated on a construction of Code, § 5360, that 
this court, in Jones v. Hines, 205 Ala. 145, 87 
South. 531, 532, found belatedly, was erroneous. 

The action, instituted by appellee against ap- 
pellant, is based on an assignment of an order 
for $5.50, wages the appellant was due one 
Sadler, its employee, for work done within a 
stipulated period. It is manifest from the 
record that the findings, conclusions, and judg- 
ment of the trial court were justified by the 
evidence and inferences therefrom. The ap- 
pellant offered no evidence. It will serve no 
useful purpose to comment upon or to repro- 
duce the evidence further than to observe that 
the facts and circumstances descriptive of the 
occasion upon which the assignment or order 
was presented by Blackwell at the office of the 
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appellant show with requisite certainty that 
the person receiving the assignment or order 
so presented was at the time a representative 
of the appellant and then engaged in the serv- 
ice of the appellant. Evidence of his acts in 
receiving the paper, in turning to books in the 
office with the view to ascertaining the state 
of Sadier’s account, in saying, “it’s here,” and 
in retaining the paper—this in keeping with 
the practice, properly admissible, on like prev- 
ious occasion—was, under the quite plain in- 
dicia of authority and relation shown by the 
testimony, admissible as of the res gestae of 
the event, the presentation of the order or 
assignment upon which the action is based. 
The admission of evidence of these matters 
did not at all offend the familiar rule forbid- 
ding proof of agency by mere declarations of 
the asserted agent. Evidence of the acts or 
declarations of an asserted agent is admissible 
where, as here, there is other testimony tending 
to show the fact of agency. Robinson v. Greene, 
148 Ala. 434, 440, 43 South. 797, and Salvo v. 
Wilson, 189 Ala. 446, 449, 66 South. 613, among 
others. And declarations under such circum- 
stances are not within the category of self- 
serving declarations held, on proper occasion, 
to be inadmissible. 

There is no error in the record. The judg- 
ment is affirmed. 


Application for rehearing Overruled: 





Nore—When Acts and Declarations of Agent 
Are Admissible to Prove Agency.—“That the 
declarations of a person, who assumed to act 
as agent of another, are not admissible to 
establish the agency is well settled; but it is 
equally well settled, that after the party alleg- 
ing the agency has made a prima facie case 
of agency against the principal, any declara- 
tions made by the agent in the prosecution of, 
and relative to the business contemplated by 
such agency, are admissible against the princ- 
ipal.” Peck v. Ritchey, 66 Mo. 114, 118. 

In Werth v. Ollis, 61 Mo. App. 401, 407, the 
Court states the rule in this language: ‘“When- 
ever there is independent evidence tending to 
prove the agency, it is competent to prove all 
the acts of the alleged agent pertaining to 
the business, as well as his declaration that 
he was acting as agent in the particular tran- 
saction.” 

In Oil Well Supply Company v. Metcalf, 174 
Mo. App. 555, 560, the Court says: “It is true 
you cannot prove that a partnership existed 
by the acts and declarations of the alleged 
partner. - But if you first make out a prima 
facie case, as was done here, that a partner- 
ship exists, it is then proper, in corroboration, 
to show that he acts as such and stated that 
he was. As already seen this is the rule as to 
agency. And the rule that the act of one 
partner binds the other springs from agency.” 
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This rule is also recognized in the following 
jurisdictions: Mullen v. Quinlan & Co., 195 
N. Y. 109, 87 N. E. 1078, 24 L. R. A. (N. S.) 
511; Watkins v. Atlantic Coast Line R. Co., 97 
S. C. 148, 81 S. E. 426; Sullivan v. Fant, 51 
Tex. Civ. App. 6, 110 S. W. 507; Missouri, K. 
& T. R. Co. v. Brown, Tex. Civ. App., 155 S.W. 
979; Lenicke v. Funk & Co., 78 Wash. 460, 139 
Pac. 234, Ann. Cas. 1915D. 23. 

The declarations of an agent may be received 
provisionally, as verbal acts indicating that 
he was acting on another’s behalf, leaving it 
to subsequent proof to. establish his connection 
as agent. Clough v. Rockingham County L. 
& P. Co., 75 N. H. 84, 71 Atl. 223. 

Somewhat in explanation of this rule we 
quote the following from Mechem on Agency 
(2nd Ed.) Sec. 285, note 81: 

“When it is said that the agent’s statements, 
admissions and declarations cannot be made 
use of until the fact of his agency has been 
shown by other evidence, it is, of course, not 
meant that there must first be a separate ver- 
dict found establishing that fact; what is 
meant is that there must first be some com- 
petent testimony offered tending to prove that 
fact.” 





HUMOR OF THE LAW 


“I can’t keep the visitors from coming up,” 
said the office boy dejectedly to the editor. 
“When I say you’re out they don’t believe me. 
They say they must see you.” 

“Well,” said the editor, “just tell them that’s 
what they all say. I don’t care if you sass 
them. I must have quietness.” 

That afternoon there called at the office a 
lady. She wanted to see the editor, and the 
boy assured her that it was impossible. 

“But I must see him!” she protested. “I’m 
his wife!” 

“That’s what they all say,” replied the boy. 


After observing the phenumenon through sev- 
eral years, we have decided that the following 
sums up pretty fairly what is the matter with 
almost any man with whom you play golf: 

1. It is not his day. 

2. He is doing worse than he ever did in his 
life. 

3. He cannot imagine what is the matter witi 
him. 

4. The exhibition he is giving bears not the 
slightest resemblance to the one he usually 
gives. . 

5. His caddy is impossible. 

6. He is not getting the breaks. 

7. He had no sleep on the prior night. 

It is in the enchantment of delusion that the 
average man plays golf—the delusion that his. 
game is better than it is. Realizing the truth, 
almost no one would play. 

—By Clark McAdams, 
St. L. P.-D. 
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1. Automobiles—Agency of Driver.—Evidence 
that defendant taught his daughter to drive his 
automobile, and that when she struck plaintiff 
she was driving for the purpose of getting apples 
for the use of the family, made a question for the 
jury as to whether she was defendant’s agent, 
servant, or employe acting within the scope of 
a authority.—Lywelyn v, Lowe, Mo., 239 S. W. 


2.—Indemnity Bond.—In an action against a 
surety on an indemnity bond for being struck by an 
automobile, where the bond made defendant liable 
only for damages caused while the automobile was 
on a regular route, in view of evidence that the 
automobile was being operated on the route when 
or just before the injury was sustained, defendant 
was not entitled to a peremptory instruction.— 
aoe v. maces Car Indemnity Exchange, Tex., 


3.—License Tag.—On a trial for operating an au- 
tomobile without a tag on the rear, evidence show- 
ing that the tag was on the car at the beginning 
of the trip, and not showing that defendant con- 
tinued to drive the car with knowledge that it 
was lost, was insufficient to support conviction.— 
Harden v. State, Ga., 112 S. E. 159. 


4.—Right of Way.—As between a motor vehicle 
moving along a main artery of travel and another 
vehicle emerging from private grounds, the former 
has the first right to pass.—Uhl v. Fertig, Cal., 206 
Pac. 467 


5. Bankruptcy—Delivery of Books.—Where_ the 
books of a bankrupt firm were delivered without 
objection to the receiver in bankruptcy, the bank- 
rupt is not entitled to an injunction against the 
production of such books before the grand jury as 
evidence of a criminal offense committed by the 
bankrupt, on the ground that he was thereby de- 
prived of his constitutional privileges under Const. 
Amends. 4 and 5, though, if he had objected to de- 
livering the books to the receiver, he could not have 
been compelled to do so, without being given im- 
munity against their use in a criminal prosecution. 
In re E. Dier & Co., U. S. D. C., 279 Fed. 274. 


6. Discharge.—Under Bankruptcy Act, § 14b, 
creditors have the sole power to determine whether 
the trustee shall oppose the bankrupt’s discharge; 
but, when authority is granted to the trustee, he 
is in the same position and may exercise the same 
rts as parties in interest.—In Re Ruhlman, U. 8S. 
Cc. C. A., 279 Fed. 250. 


7.——Title of Trustee.—A trustee in bankruptcy, 
in an action to protect or recover the bankrupt’s 
assets, stands for and in the place of creditors and 
stockholders of the bankrupt. Throckmorton v. 
Hickman, U. S. C. C. A., 279 Fed. 196. 








8.——Preference.—Where an automobile, against 
which there was a duly recorded chattel mortgage, 
was taken into another county and there kept for 
more than 30 days without recording the chattel 
mortgage in that county, as required by Rem. Code 
Wash. 1915, § 3668, to preserve the lien, except as 
between the parties, but was returned to the coun- 
ty in which the mortgage was recorded before an 
adjudication in bankruptcy against the mortgagor, 
the mortgagee was entitled to a preferred claim 
against the property, since no title vested in the 
trustee in bankruptcy prior to the adjudication, and 
the Bankruptcy Act does not operate as an attach- 
ment to the bankrupt’s property, or create a lien 
in favor of —— creditors.—In Re West Side 
Auto Co., U. . C., 279 Fed. 301. 


neg 9 Preference.’’—Where a_ seller 
failed to record his conditional sale contract at the 
time of the sale, so that property became that of 
the buyer in so far as his creditors were concerned 
under the state statute, the recording of such con- 
tract within four months of the bankruptcy of the 
buyer, and while the buyer was insolvent, created 
a voidable preference, under Bankruptcy Act, §§ 
boy 60b.—In Re Loeb’s, Inc., U. S. D. C., 279 Fed. 


10. Banks and Banking—Application of Deposit. 
—Where a bank receives by the same mail a num- 
ber of checks drawn against it by the same per- 
son, whose deposit is not large enough to ineet all 
of them, if it applies the amount on hand so far 
as it will go to the payment of the checks in any 
order it sees fit, it will not thereby render itself 
liable to the holder of a check remaining unpaid, 
assuming that there was no exceptional reason for 
preference.—Chadd v. Byers State Bank, Kan., 
206 Pac. 880. 


11.——Joint Tenancy.—An agreement by two 
depositors with a bank that all deposits then or 
thereafter made for the account are the joint prop- 
erty of the depositors, and upon the death of either 
shall become the absolute property of the survivor, 
creates a joint tenancy in the deposit with right 
of survivorship, so that an assignee of the sur- 
vivor is entitled to the account.—Miller v. American 
Bank & Trust Co., Col., 206 Pac. 796. 


12.——Lien.—Ordinarily a bank has a_ general 
lien on all of an insolvent debtor’s securities held 
by it for the amount of his general balance, un- 
less delivered under a particular agreement ‘imit- 
ing their application, and accordingly securities 
pledged for one debt, and not to secure the pay- 
ment of other obligations, cannot be held for other 
wn a Realty Co. v. Allen, Mass., 135 
N. E. 221. 


13. Bills and Notes—Alteration.—Bank and liable 
for alteration of cashier’s checks issued with blanks 
filled.—Broad Street Bank y. National Bank of 
Goldsboro, N. C., 112 S. B. 11. 


14..—Holders in Due Course.—Tle title of an 
agent who negotiated his principal’s notes in breach 
of faith was defective when he negotiated the nore 
within Rev. St. 1908, § 4518, so that the burden is 
on the purchasers from such agent, under section 
4522, to show that they acquired the notes :n due 
course.—McClellan v. Morris, Col., 206 Pac. 575. 


15. Carriers of Goods—Diverting shipment.—A 
shipper having the right to divert a car because of 
the consignee’s telegram refusing the car, the car- 
rier, which had agreed with the shipper to divert 
it, cannot deny liability for not doing so because 
no proof of the shipper’s right to divert had been 
made to the carrier before it so agreed; it not hav- 
ing exacted any such proof, to which it was en- 
titled if it had seen fit to require it.—Amber v. 
Payne, Mo., 239 S. W. 588. 


16. Carriers of Passengers—Degree of Care.— 
Where a carrier of passengers attempts to excuse 
itself for the results of an injury caused by a de- 
railment of one of its cars, by showing that such 
car was derailed by an obstruction rolling down 
upon its track from off the hillside above its right 
of way, it is error to instruct the jury, on motion 
of the plaintiff, that the carrier, under all cir 
cumstances, is required to exercise the highest de- 
gree of care to discover and prevent obstructions 
upon its track from any source.—Thomas v. Mon- 
a Valley Traction Co., W. Va., 112 S. E. 
228. 
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17.——Indemnity Bond.—The provisions of an or- 
dinance requiring carriers of passengers within the 
city to give an indemnity bond, and giving »erso 1s 
damaged through the carrier's fault a right of ac- 
tion against the surety, must be read into the bond, 
and fix the rights, as well as the obligations, of 
the surety.—Horsthemke v. National Surety Co., 
La., 91 So. 544. 


18.——Refusal of Accomodations.—Where pas- 
sengers were refused admission to cars designated, 
a sleeping car company was not absolved from lia- 
bility for its refusal to furnish accommodations 
conforming to tickets purchased, by the fact that 
the holders surrendered their tickets and accepted 


a return of the price thereof.—Pullman Co. v. al- 
wn, Ark., 239 S. W. 3865. 
19.——-Relation of Passenger.—A passenger, by 


leaving a railroad train temporarily for a purpose 
not connected with his trip, does not lose his char- 
acter as such passenger.—Missouri Pac. R. Co. v. 


Kennedy, Ark., 239 S. W. 376. 


20. Commerce—lInterstate Agencies.—In the re- 
ceipt of live stock by rail and in their delivery by 
rail for shipment to other states, the stockyards 
are interstate ce ag ies.—Stafford v. Wal- 
lace, U. S. S. C., 42 Sup. Ct. 397. 


21. Constitutional Law—Due Process.—-Unrea- 
sonable delay in giving notice to claimants of li- 
quor seized without warrant under Code Cr. Proc. 
§ 802b, as added by Laws 1921, c. 156, to show 
cause why it should not be forfeited amounts to a 
seizure without due process and a delay of justice, 
and where the seizure was made June 23d, and 
the return made by the officer on June 29th, but 
no notice to show cause was signed until September 
6th, the liquors must be returned, though the 
sejzure was in the first instance properly made.—- 
People v. Diamond, N. Y., 135 N. E. 200. 


22. Contracts—Mutuality.—A publisher’s  con- 
tract with a paper company for the purchase of 
paper, at a fixed price for shipments during the 
last four months of 1919, and for 1920 the price to 
be agreed on, but “in no event to be higher thap 
the contract price for news print charged py" a 
named export paper company ‘“‘to the larger con- 
sumers,”’ was, as to 1920 shipments, an option 10 
the publisher to buy at the maximum price, and 
was not void for lack of mutuality; the prior un- 
conditional portion of the contract being sufficient 
consideration for the option.—Sun Print. & Pub. 
oo“ — Paper & P. Co., N. Y., 193 N. 


23. Corporations—Authority of General Manager. 
—The general manager of one of a chain of stores 
operated by a corporation has apparent authority 
to employ a person as a clerk in the store for the 
term of one year, and the corporation is bound by 
such contract, though there exists an undisclosed 
limitation of the agent’s authority to make con- 
tracts of employment for more than a month.— 
Strickland v. 8S. H. Kress & Co., N. C., f12 S. E. 30. 


24. Damages—Delay.—In an action involving the 
amount due plaintiff for rebuilding two oil rigs on 
lands held by defendant under an oil and gas lease, 
the defendant contended that, if the derricks had 
been erected a few days earlier, he would have 
succeeded in selling oil and gas leases for $1,500. 
Held, that an objection was properly sustained to 
evidence in support of this claim on the ground 
that the damages sought to be established were 
remote, speculative, and uncertain: there being 
nothing to show that the parties contemplated that 
a loss of such profits might be recovered for breach 
+ A contract.—Childers v. Tobin, Kan., 206 Pac. 





25.——Delay.—In an action for damages for fail- 
ure to complete an oil and gas well, it is held that 
the court properly charged the measure of dam- 
ages to be the expenditure of the plaintiff under 
the contract over and above the amount due the 
defendant had he completed the well. Hanson Oil & 
Gas Co. v. Howerton, Kan., 206 Pac. 909. 


26.——Measure of.—In an action against a rail- 
road comnany fcr damages to plaintiff's truck re- 
sulting from collision where the jury found the 
difference in value of the truck immediately before 
and after the accident was $1.500 and the reason- 
able cost of repairing it was $1,000, held, that the 
conflict in the findings is apparent only, and the 
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court was justified in reconciling the same and 
entering judgment for the larger amount.—Chicago, 
R. I. & G. Ry. Co. v. Zumwalt, Tex., 239 S. W. 912. 


27. Electricity—Negligence Per Se.—Where the 
breaking of electric wire was indicated instantly in 
the office of the electric power company by means 
of an instrument kept for that purpose, the failure 
of the company, after receiving such notice of the 
breaking of the wire, to render the situation per- 
fectly safe, held, negligence per se.—Kidd v. Kan- 
sas City Light & Power Co., Mo., 239 S. W. 584. 


28. Fixtures—Personal Property.—A former 
lessee may recover from later lessee of same 
premises for a boiler, etc., erected by the former 
while tenant as against the latter’s claim that the 
property had become a part of the realty, where 
the landlord made no claim to the property, and 
did not object to the plaintiff taking it, as the fix- 
tures remained personal property by reason of the 
landlord’s consent.—Stone v. National Surgical 
Stores Co., N. Y., 193 N. Y. 8S. 684. 


29.——-Frauds, Statute of Description of Property. 
—In an action to recover money paid on a land 
purchase contract, where the description of the 
property was, “‘Southwest corner 28th and Mein- 
ecke, purchase price, etc.,’”’ it not appearing wheth- 
er one lot or more was intended, the description 
was too vague and uncertain to meet requirements 
= > statute.—Durkin v. Machesky, Wis., 188 N. 


30.—Void Agreement.—A conveyance from its 
president on the theory that he was to take title 
to land in his own name and then convey the land 
to it cannot be enforced for the reason that such 
an agreement would be void under the statute.— 
oe Realty Co. v. Hinderager, Mont., 206 
Pac. 436. 


31. Insurance—Authority to Do Business.—Since 
the statutes do not declare a policy of insurance 
written without a certificate of authority to be 
void, nor prohibit any one from procuring such 
insurance, the insurance companies cannot defeat 
recovery on a policy issued by them because of 
the want of such certificate.—Hartford Fire Ins. 
~ a Galveston, H. & S. A. Ry. Co., Tex., 239 S. 
W. 919. 


32. —Forfeiture—Where the insurance company 
had erroneously declared a forfeiture of the in- 
surance policy and continued to insist upon such 
forfeiture, a declaration by insured in a subsequent 
application that he had no insurance was not an 
acquiescence in the asserted forfeiture, and does 
not estop a subsequent assertion by the beneficiary 
of insurer’s liability under the policy.—New York 
Life Ins. Co. v. Norris, Ala., 91 So. 595. 


33.——Good Health.—Provision that policy must 

be delivered to applicant ‘‘while in good health,” 

means same condition of health as at date of ap- 

a York Life Ins. Co. v. Smith, Miss., 
0. 


34.——Limitation.—Laws 1913, p. 351, § 44, pro- 
hibiting a life policy from limiting action to less 
than five years, does not govern an accident policy, 
even as to indemnity in case of death from acci- 
dent.—Union Health & Accident Co. v. Welch, Col., 
206 Pac. 790. 


35.—Prima Facie Case.—In an action on a life 
insurance policy, where plaintiff is in possession 
of the policy at the time of the trial, or it is shown 
that the insured was in possession of it at his 
death, upon introducing the policy and proving the 
death of the insured, a prima facie case is made.— 
aon v. New York Life Ins. Co., Mo., 239 S. W. 

a. 


36.——Subrogation.—Where policy, as to the in- 
sured mo! r, was forfeited by his taking out 
additional insurance without insurer’s consent, held 
that the insurer’s right to subrogation to the 
mortgagee’s rights upon paying the mortgagee un- 
der the policy, were not forfeited by the fact that 
insurer had litigated the mortgagee’s claim under 
a a Setarmaenal v. Home Ins. Co., Tex., 239 
8. 


37.——Warranty.—Employer’s agreement, consti- 
tuting.a part of workmen’s compensation policy, 
that no verson was or would be employed in vio- 
lation of law as to age, held a warranty in view 





asa GAA 





nd 


50, 
i2: 


he 


ns 
re 
he 
r- 
n- 


er 


er 
he 
re 
nd 
xX - 
he 
al 


ne 


ld 
1e 
i- 
at 
er 
39 


i- 
y; 








YUM 





Vol. 95 


CENTRAL LAW JOURNAL 95 





of Civ. Code, § 2608, since employment of person 
under legal age materially affected the risk.—Gise 
v. Fidelity & Casualty Co., Cal., 206 Pac. 624. 


38. Master and Servant.—Assumption of Risk.— 
A servant does not assume risks occasioned by the 
negligence of the master. Jones v. Queen City 
Woodworks & Lumber Co., Mo., 239 S. W. 532. 


39.——Course of Employment.—Where a foreman 
reprimanded and discharged an employee, and was 
assaulted and injured by the employee as a re- 
sult of the discharge, and while he, pursuant to 
his duty, was settling with the employee, the in- 
jury arose out of and in the course of the em- 
ployment, so as to be compensable under the Em- 
ployers’ Liability Act, though he was not without 
fault in that he charged the employee with lying, 
and resisted the assault by striking the discharg2d 
employee with a broom.—Guderian v. Sterling Su- 
gar & Ry. Co., La., 91 So. 546. 


40.—Course of Employment.—Injury to smelter 
plant employee by the breaking of a staging while 
earrying a 100-pound bolt to be placed in a con- 
crete pit constructed as an addition to a sample 
mill used in crushing ore for the smelter, was one 
arising out of the conditions of employer’s busi- 
ness, within Civ. Code Ariz. 1913, pars. 3154, 3155, 
3156 (subds. 8, 10), an@ 3158, protecting workmen in 
dangerous occupations.—United Verde Extension 
Mining Co. v. Littlejohn, U. S. C. C. A., 279 Fed. 
223. 


41.——Independent Contractor.—In an action for 
injuries from falling into an unguarded ditch across 
a sidewalk in front of defendant’s premises, where 
defendant alleged that persons engaged by it to 
dig the ditch were independent contractors, who 
were engaged simply to install a connection with 
a gas main, and that it was not necessary to dig 
the ditch in doing so, the burden was on plaintiff 
to bring his case within the exception to the gen- 
eral rule exempting the owner from liability for 
the negligence of an independent contractor.—Har- 
~~ + pal & Merchants’ State Bank, Tex., 239 
Ss. . 1027. 


42.—Truck Driver.—A truck owner supplied an 
express company with a motor van and chauffeur. 
The company loaded and unloaded the van at ter- 
minals and sealed it on departure and unsealed 
it at destination, and between departure and desti- 
nation the truck was controlled by the chauffeur 
without interference, and while on a trip it ran 
over plaintiff’s intestate. Held, that the truck 
driver was in the service of the truck «wner, and 
the company, having no control of him during the 
trips, was not liable for the injury. Charles v. Bar- 
rett, N. Y., 1385 N. BE. 199. 


43.—tTruck Driver.—Where defendant agreed as 
contractor to do all the trucking work for an in- 
corporated milk company and to furnish chauf- 
feurs, gasoline, and protection for the goods and to 
be liable for shortage and breakage, his compensa- 
tion to be certain sum per day for each truck, a 
chauffeur driving a truck was the servant of de- 
fendant, so that defendant was liable for a death 
caused by negligent driving, though the company 
was to furnish the necessary permits from _ the 
board of health and the chauffeurs were told to 
report to the company and take orders from its 
foreman.—Braxton v. Mendelson, N. Y., 135 N. E. 
198. . 


44. Navigable Waters—Test of Navigability.— 

The fact that the surveyors of the public lands 
ran a meander line along the bank of a river, and 
did not extend the lines across it. has little sig- 
nificance in determining its navigability, since the 
same thing was done on streams known to be un- 
navigable, and the surveyors were not clothed with 
power to settle questions of navigability.—State of 
Oklahoma v. State of Texas, U. S. S. C., 42 Sup. 
Ct. 40 


45. Negligence—Attractive Nuisance.—Though 
one who constructed a swing to be used by school 
children for play is liable for failure to use ordi- 
nary care in constructing it, the doctrine of at- 
tractive nuisance does not apply in such a case, 
since that doctrine requires one maintaining a dan- 
gerous mechanism to use proner care to prevent a 
child from playing on it; whereas the swing, if 
properly constructed, was not a dangerous mechan- 





ism, and was intended to be used by the children. 
are v. Red River Lumber Co., Cal., 206 Pac. 
498. 


46.—Imputability.—In an action for injuries to 
plaintiff from an obstruction in a highway, while 
riding with her husband as a passenger in an au- 
tomobile, negligence on the part of her husband 
in not exercising due care in approaching the ob- 
struction did not preclude plaintiff's recovery.— 
Laird v. Berthelote, Mont., 206 Pac. 445. 


- 47.—Invitee.—Where an oil salesman, who was 
also an expert on the application of lubricants, had 
supervised the application of grease to the ways 
at previous ship launchings, and at the time of an- 
other launching was called to the shipbuilding plant 
and invited by the chief marine architect to make 
an inspection, and, though seen by the manager of 
the works, was given no intimation that he was ex- 
ceeding his lawful rights as a guest, he was en- 
titled to the rights of an invitee, and not merely 
those of a licensee, even though the employee tele- 
phoning hi mto come to the plant was without au- 
thority to extend such invitation.—Gray vy. Founda- 
tion Co., La., 91 So. 527. 


48. Nuisance—Talking Machine.—Persons occu- 
pying places of business opposite the place of busi- 
ness of a dealer in talking machines held entitled 
to damages and an injunction against the playing 
of such machine outside or just inside the door 
of his store, where he used a loud needle with no 
muffling device and played it substantially all day, 
except during cold and stormy weather, and the 
contiruous and monotonous playing thereof injuri- 
ously affected plaintiffs and their employees, and 
was a _ substantial addition to the other street 
noises, and if played in such a manner as not to 
be heard in plaintiffs’ places of business would 
have had practically all of its adwertising value.— 
+ ae a Rosen Talking Mach. Co., Mass., 135 


49. Physicians and Surgeons—Due Care.—A sur- 
geon’s duty of exercising due care to see that no 
packing is left in the abdomen of one operated on 
is not conclusively shown by evidence that he fol- 
lowed the usual practice and custom among skilled 
vractitioners of relying on count by the nurses.— 
Paro v. Carter, Wis., 188 N. W. 68. 


50. Principal and Agent.—Ostensible Agency.—A 
judgment for defendants on the theory that one 
from whom they purchased plaintiff's cattle was his 
ostensible agent cannot be sustained, where many 
of the circumstances tending to show an ostensible 
agency occurred after the first purchase and some 
of them after a second purchase, and there was no 
evidence that defendants at the time of the pur- 
chases had any knowledge of the circumstances 
which had already occurred tending to establish an 
ostensible agency.—Pacific States Corporation v. 
Gill, Cal., 206 Pac. 489. 


51. Rallroads—Taxation.—Laws 1919, c. 255, au- 
thorizing the Highway Commission to relocate 
highway to protect public from danger of railroad 
crossings and to assess extra cost made necessary 
by reason of the crossings against the railroad to 
the extent of the benefits, held not violative of 
Const. art. 8 § 1, requiring taxation to be uni- 
form, but an exercise of the police power of the 
state.—Chicago & N. W. Ry. Co. v. Railroad Com- 
mission, Wis., 188 N. W. 86. . 


52.——Unfenced Track.—Plaintiff who was in- 
jured after going upon an unfenced railroad right 
of way need not prove that the existence of a law- 
ful fence at that point would have prevented his 
going upon the track to entitle him to recover un- 
«ab a aes § 1810.—Berndl v. Hines, Wis., 188 


aN. 


53. Sales—Abrogation.—The owner of a coal 
mine, who has sold the output thereof under an 
executory contract, is not justified in treating the 
contract as abrogated, because the purchaser is 
unable to take some of the coal offered at a time 
when the market has suddenly declined sharply, 
and enters into negotiations for a modification of 
the contract. but does not repudiate the same or 
deny his obligation thereunder, and is making ef- 
forts to dispose of the coal offered to the best 
advantage. so as to minimize his loss as far as 
nossible.—Favette-Kanawha Coal Co. v. Lake & 
Export Coal Corp., W. Va., 112 8. E. 222. 
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54.—Acceptance.—Where railroad ties, which 
were to be cut and delivered on the railroad right 
of way, were so delivered in compliance with the 
instructions of the railroad, this amounted to a suf- 
ficient. acceptance of the ties to support an ac- 
tion for their value.—Southern. Ry. Co. v. Cathey, 
Ga., 111 S. E. 825. 


55.——Caveat Emptor.—A Tennessee seller of an 
automobile with retained title may recover posses- 
sion of the car in this state as against a subse- 
quent innocent purchaser for value without notice, 
except where seller authorizes, express or implied 
a resale of car by vendee; caveat emptor applies.— 
Harrison v. Broadway Motor Co., Miss., 91 So. 453. 


56. Schools and School Districts—Foreign Lan- 
guages.—The statute, relating to the teaching of 
foreign languages, is a reasonable exercise of the 
police power and is not unconstitutional, as being 
in violation of either the state or federal Consti- 
tutions. It does not deprive any person of life, 
liberty or property without due process of law, nor 
does it deny the equal protection of the law; nor 
is it invalid, as a restriction upon the freedom of 
religious worship, nor as an unwarranted interfer- 
ence with the giving of religious instruction.—Ne- 
braska Dist. of Evangelical Lutheran Synod v. Mc- 
Kelvie, Neb., 187 N. W. 927. 


67.——Tax Levy.—Where it is not shown that 
a school district organized by Act Aug. 18, 1921, at- 
tempted to exercise the powers of a town or vil- 
lage incorporated under the general laws, that the 
act may be void so far as it conferred such powers 
in violation of Const. art. 3, § 35, as to subject and 
title, affords no ground for injunction against a 
tax levy under the act.—Hill v. Smithville Inde- 
pendent School Dist., Tex., 239 S. W. 987. 


58. States—Loan to Soldiers.—St. 1921, p. 59, 
establishing the Veterans’ Welfare Beard, known 
as the California Veterans’ Welfare Act, providing 
for the purchasing and improving of lands and 
selling in small parcels to veterans wh? will be- 
come actual settlers, and St. 1921, p. $15, creatine 
Veterans’ Farm and Home Purchase Act, in $2 far 
as the laws relate to the appointment of the Vet- 
erans’ Welfare Board and the incurring by them 
of expenses for carrying out of the laws, are 1ot 
invalid within Const. art. 4, §§ 31 and 32, as a gift 
from the state or loan of its credit.—Veterans’ Wel- 
fare Board v. Riley, Cal., 206 Pac. 631. 


59. Taxatlon—Benevolent Corporation.—A _ cor- 
poration formed to carry out a testamentary pro- 
vision, creating a trust fund to be used for the 
erection of an apartment building to be conducted 
solely for the purpose of “providing unmarried 
working women with homes and wholesome food 
at a small cost to them and in deserving cases 
without cost,’”’ is one solely for charitable and 
benevolent purposes, and such of its real property 
as is held exclusively for such purposes is exempt 
from taxation, under Tax Law, § 4(7).—Webster 
Apartments v. City of New York, N. Y., 193 N. Y. 
S. 650. 


60.——Charitable Gift—Where the estate was 
charged with a tax on bonds owned by testatrix 
on which she had failed to nay the tax in her life- 
time, a gift to a charitable corporation of one- 
third of the residue is charged with one-third of 
the amount of back tax. since the estate which 
she left consisted of that portion of her property 
which remained after payment of the tax and all 
other debts and expenses.—In Re Le Fevre’s Es- 
tate, N. Y., 135 N. EB. 203. 


61. United States—Emergency Fleet Corpora- 
tion.—The Shipping Act of September 7, 1916, giv- 
ing the Shipping Board power to form a corpora- 
tion under the laws of the District of Columbia, 
contemplated a corporation in which private per- 
sons might be stockholders, and which was to be 
formed like any business corporation with capacity 
to sue and be sued, and the fact that the United 
States took all the stock of the corporation did 
not affect the legal position of the company, so as 
to require suits against it to be brought in the 
Court of Claims.—Sloan Shipyards Corn. v. United 
States Shipping Board, U. S. S. C., 42 Sup. Ct. 386. 


62. Usury—Commission to Agent.—Where an 
agent who purchased notes for his principal knew 
that the transaction in which they were given was 
tainted with usury because of a commission re- 





served to himself in addition to the full legal rate 
of interest, he is presumed to have informed his 
ggg og that fact.—Gardner v. Ruffner, Ala., 


63. Waters and Water Courses—Adverse User.— 
A claimant to a portion of flood waters only is 
entitled to such proportion thereof as has been 
actually diverted and put to beneficial use and 
used adversely during the period of flood wa- 
ters continuously and without interruption for a 
period of five years.—Armstrong v. Payne, Cal., 
206 Pac. 638. 


64. Wills—Testamentary in Character.--Where 
decedent executed a will in regular form giving all 
his property to his -wife and at the same time ex- 
ecuted a contract to which he, his wife, and the 
wife’s trustees and attorneys in fact were parties, 
whereby the wife agreed to convey the rroperty 
with certain exceptions to the trustees for the bene- 
fit of decedent’s collateral heirs, held, that the con- 
tract was. not testamentary in character nor en- 
ro gerd B ag oo Re O’Connor’s Estate, Pa., 


65. Workmen’s Compensation Act—Casusal Em- 
ployment.—Where a person employed another to 
do some repair work and remodeling on nis store 
building, which work it was* contemplated would 
last 10 days or two weeks, and when it was con- 
templated by the parties that the emvloyee should 
continue working for such person in the repair- 
ing of a fence and building of additional garages 
and in the erection of another building, which 
work it was expected would last throughout the 
summer, and where it was agreed that the em- 
ployee should receive 75 cents an hour for 7% hours 
a day, and should work five days a week, held, 
that such employment was not “casual,” within 
the meaning of that term as used in the Work- 
men’s Compensation Law.—Kaplan vy. Gaskill, Neb., 
187 N. W. 943. 


66.——‘‘Employee.’’—Where one employed as a 
carpenter and handy man in a moving picture thea- 
ter of a corporation was injured while widening 
the door of a garage at the private residence of the 
controlling stockholder who kept his automuhile, 
chiefly used in the business, at the garage, the in- 
jury was received while doing work as an employee 
within Workmen’s Compensation Insurance and 
Safety Act 1917, § 8, and the terms of a policy of 
insurance covering work incident to the operation 
of theater.—Associated Theaters v. Industrial Acui- 
dent Commission, Cal., 206 Pac. 665. 


67.——‘“‘Interstate Business.’’—Cleaning, repair, 
and adjustment of large stationary gas engines con- 
stituting part of a compressor plant of a company 
producing, transporting and selling natural gas 
both within and without this state used in the col- 
lection of such gas from the wells and drawing and 
forcing it through pipe lines from the wells to the 
places of sale and consumption, by means of pumps 
and other instrumentalities, are parts of its inter- 
state business.—Smith v. United Fuel Gas. Co., W 
Va., 112 S. E. 205. 


68.——Intrastate Work.—Under the Employers’ 
Liability Act, § 30, providing that it shall not ap- 
ply to common carriers engaged in interstate or for- 
eign commerce, and not subject exclusively to the 
legislative power of the state, it does not apply 
though the employee at the time of the injury was 
engaged in intrastate work.—Salvaggio v. Illinois 
Cent. R. Co., La., 91 So. 549. 


69.——Lapse of Time.—That death did not occur 
for a considerable time after the accident is not 
conclusive that it resulted from a cause other than 
the injury, where it occurred within the 300-week 
period fixed by Workmen’s Compensation Act (Act 
June 2, 1915), though the lapse of time is an im- 
portant factor to be considered.—Watson v. Lehigh 
Coal Navigation Co., Pa., 116 Atl. 889. 


70.—Total Disability —Where a servant suffers 
a fracture of a leg between the knee and the ankle, 
and at the end of 150 weeks is still in the hospital 
waiting for the wound to heal, he is entitled to 
compensation for total disability beyond the 150 
weeks, where he has not lost his foot, cr, perma- 
nently, the use of it, under Workmen’s Compensa- 
tion Act, § 306.—Berskis v. Lehigh Valley Coal Co., 
Pa., 116 Atl. 888. 
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